
PETITION FOR IUXONSTDl3RATION 

Thc Indcpc~ideni I i iwirl i ice Agents and Brokcrs of Amei ica ("IlABA")' hereby respectfully 

requehth  Ieconsidei-ati(in of ~ l i c   tile\ set forth in [lie Repoi-i and Order 0 1  the Fedcral Communications 

Coiiimissiori (~'Commiss~oii")' ;idripled June 26, 2003 in [hc inatter of Rules 

and Rcgula~ioiis Iinpleiiie~iiiiiji the Telephone Conwner  I'rotcction Act o f  1991 ("TCPA") 

published i n  the mi31 Re- on J u l y  25. 2003. ~ i t l i  1111 effective date of August 25, 2003 

Thc Kcport 2nd Ordci \vds :iiiiciidcd tiy the Coniiniswiii 's Oi-der 011 Reioiisidcration' adopted 

on A u p s t  I X .  2003 Tl ic  Ortlci 011 1Rsconsidcr;itiw oi-dercd il I im i~ed  slay with respect to the 

cflecu\e d ~ t c  of [he ( ' ~ m n m i s ~ i ~ i i i ~ \  detcrminiitioii i l u t  an es~dl i l is l icd busii iess relationship will 

iio longcr be sul l ic i rn i  IO show ilia[ ai i  ~ndividudl or buciness has giveii express permission to 

ircceive unsol~c~ted I ~ c s ~ i i i ~ I c  ddvrimscinents, as we l l  as the signed, written consent statement 

a reqiiiicincnt\ ol ihc amended i q u h t i o i i s  

, 

The deie~mi~iiation will1 respect lo the repeal o f  the 



c s ~ ~ b l i s h e d  busincsb ~e la~ io i i s l i i p  exeinption and the implenieni~tion or the signed, written 

con\enl requirements or tlic aiiicnded iegulationb were dCcctivc Augu.;t 25, 21103 under the 

terinr of thc lu ly 25. 2003 Rep(iit i ind Order Thc Order on Reconsidel-mon has moved the 

ettrciibe dale or t h e  pl-ovisms of the Kepoit and Order to Januaiy I, 2005 

BACKGROUND 

l'lic I IA I%A i ep ie re i i lb  u i e i  300,000 indepeiidcnt i i i su imce agent.; ~ i i d  bi~okers acinss the 

United Statci 2nd I S  the l:iige\t tiade ab\w i r l l i o i i  iepieseiiliiig insuraiice :igeiits i n  the natinn 

Menibei~s belong to 5 I st:itc and District of Columbia associ3tinns IIABA i s  thc national 

umbrella orgmiratioii fur the independent stale . i lh l id ies Mcinbciship in the state affiliates 

by l o c ~ l .  independent .i;eiits .~nd  blokeis IS voliii1t:iiy 

l h c  IIAI3A aiid it) iiidepeiidriil state affilidtes use telephone f.icsiiiiile technology to communicate 

with their riiembers Typically. the ILABA and the rtate affiliaies use brodcast facsimiles to alert and 

notify members aboui rcheduled meeiings, piog';im\ and coiivenlions In addition, facsimiles are 

commonly used to notily iiieinbcrs of continiiiiig profesuonJl education seminars aiid courses, cnurse 

niatcri.iIs, books and oll ici  insi i i i l i ice buuness ~p imluc ts  aiid services Membership renewal notices and 

rciiiinders ai-e r l l s o  coininonly i ia i ib in i l ted to i i ici i ibcis by tacs i i n i l e  Absent claiification and limitation 

that inight emerge ii~oin l l ic C ' o i n i i i i s s i ~ r i i ' s  reconsidcution process, the ovcrly broad definition of 

unsolicited ccmmerciJI : id\wliscinentb proinulg'iicd i n  the pending Report and Order appears to apply tn 

tlicsc iriembeisliip-ieI;~icd f m i i n i l e  communic:iiioii<i 
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DlSClJSSlON 

McCarraii-Fer~tisoii 

The I IAUA urges tlic ('ominisston IO rev ih i l  i t s  discussion and deki-mination in  the Report and Order 

WIIII rcspccr to tlic tincrplay bi:iwi.en the Mc('airaii-Fergumi Act' and tlir Telephone Consumer 

Piilwcuon Acr of I09 I 

('ouncil of Lire Insurers ("ACLI.'),' IlABA fu l ly  ciidorses rlnd suppot-tb the views and analysis of the 

AC'LI on this iinpoi t 3 i i l  q i ieWoi i  

W l i i k  we wi l l  not r e i k t , i k  .iI length the cotniiienls submitted by the American 

The gibt of tlic ACLl 's view and m a l y s i s  is tliar [lie i i i su iu ice  tiidustry should not be subject to the 

TCPA because the plain langiidge of that statule leaves l i t t le room for doubt about the intent of Congress 

with rcspcct to leaving (lie regulation 01 the business o f  insurance lo the states 

The Coirimtssion. oii lliz ixlicr hand, milinlains [liar cotisittiier privacy protection i s  compatible with 

[ l ie  htarcr' rcgulatoiy itiIcrcs[ t t i  governing thc httsiiii.ss or iiisuraricc Regreuably, th i s  view wouldJustify 

311 iiirliiner of fcdcral coiiwti icr iti[crest i-egul.~tion of the iiisurrlnce business directly contrary to the 

chpieshed intciitioii oICoiigtws iii the McCrlt-t,rii-Fcrguson Act There IS  no "compatibility" standard in 

McCailan-Ferguson, [o diviiii: one here would be lo f l ip rhe pi-esuiiiplive intent of that  legislation on its 

hedd 

Finally. we strongly urge the Commission io Irconsidei- 11s determination that  exempting the tnsurance 

indusiry froni l iabil i ty uiidcr tlic TCPA would confuse consumers and interfere with protections provided 

by [hat Act Based on tlic rccord ehublished by submisstons hcfote h e  Coinintssion, we believe that 



htih\ idntive. cxtieinely iniportiiiii rights and pr i \  ilcgils enjoyed by insurance consumers wi l l  be imperiled 

by i l ie (~c~ni i i i i \ \ io i i ' s  Ilepoit :ind Ordcr Particul,iily i n  regaid to [lie Coinmission's do not fax  rules, a 

btioiig c i w  c a n  be iii:idt: that, Cioiii a consuiiici standpoint, niorc harm Ilia11 good wi l l  be done since i t  

would inhibii ilie i i i ~ i i r a i i ce  agent'\ ability to piovidc effective and often Lime-critical service for his or 

l l C l  c l ient 

Wlierc [tie Cominissinii i tse l f  ~Ji r i i t s  that this IS :I close qiicstion8, dcfcrcnce to the Congressionally 

inand~ted sclieiiie or\iiiLe i-t.gul,i~ory ptimacy i s  [lie inost ludicious default We do iiot take issue with the 

Comniission's inteni LO raise this issue in its Report to Coiigrehs, as required by the Do-Not-Call Act.' 

Wc simply believe the Commi\sion should re f r i in  from applying this rule, and then only later bringing i t s  

pcrczptioii oC a statutory amhigully to the attciitioii oC Congress 

Eslablislietl Business I<c.lal ioi id~ip 

NoLwillisraiidiiig o u r  coi i i i i i ( i i i i s  Iegarding ML(':II i-aii-Ferfiisoii and t l ic acLion taken by the Commission i n  

tlic Ordcr of Recon,ider~tion. IIABA i s  conceriied about the Report and Order's wholesale repeal o f  the 

est,ihli\lied business I-clatioiisliip ("EBK") CXC'C~II I~I I  w t h  regdrd to the do not fax  rules Although we 

ackiinwledge t l i i l i  the Comiiii~sioii I-aised the q i i o t i nn  or  the EBR consrituting iequtsite consent to receive 

unwliciied facsi ini le ,~dveI l i se i i imts  in i t s  2002 Notice'", we do iiot believe there was adequate advance 

i i o ~ i c c  iliat the Cominission WJS conbidering outriglit r e p u l  of the EBR in the context of voluntary, dues- 

payiiig tdx-cxempt iiieinbcrsliip organizations Coupled will1 the overly broad definition of unsolicited 

c o i n i i i r i ~ i d l  ,idicrtiscineiit now cncoinpassiiig I oi i t i i ic t r a i i s i i i i s ~ i o i i ~  bctween tax-exempt associations and 

the11 ineinbcrs. the IlABA believes that inadc(]uCiie i iut ice was provided to justify such $weeping changes 

to  thc cxisting refulatol-y tiaii iewoi k 
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1-lie llAUA believe5 ilie Commission had ainplc legislative regulatoi-y authority for the 1992 

dctcrminatioiii’ that a n  cstdhlishcd business ielalionship pi~ovides an appropriate exception from the do 

i t 0 1  (ax rules I n  addition to legislative history” thrlt explicitly acknowledges Congress’ awareness of the 

iiccd for husiiiesscs to t i i r l i i i ta i i i  an ability to contact existing customers, a strong presumption exists that 

duiiiig the inore t l ia i i  lei1 yz;ir ltle of the EBI< regulatory exception Congcss has given i t s  tacit consent to 

i h t 5  cotniiinii seiise I tile 111 laci,  3 s  late as M:iicli of t l i i s  year Congress hdd a n  opportunity to legislate any 

icptidt,ttion oC the lwg-\ti i i idit ig EBR exceplioii .iitd eleclcd iiot to do so ‘ I  

We iccominend that (lie ~oinrnission usc the interstice provided by the Order for Reconsideration to 

r w i j i t  ilie €HI< exception i-ule\ :Ind find woi-kiblc soIt i t ion~ that d o  not impose a regulatory straitjacket on 

tax-cxcinpt orgmiul ions aiid tlicii- mernbei-s Beyoiid the issue of an implicit EBR existing between il 

Lax-exempt assoctatioii and i t s  voluntary incmhers, i t  i s  our view. particularly with respect to insurance 

iigcnticonsurner traiisactions, (hat [he incoiiveiiience. contusion and i n  many cases actual harm visited 

upon the insuring public by the new rules wi l l  lrlr outweigh the consumer privacy objectives of the TCPA 

Otlicr Substaiitivc Issues 

Thc IlAHA mcmhzt- hip 11‘1s cxpressed coitccrn over i l i e  impact of the do not call rules as sel forth in 

thc Repoil diid Ordcr to i l ie esLctit !hose rule\ tii,ihe iio allowance or exception for referrds The 

iiisuraiice agency aiid biokeidsc busines I F  II pcisonal, consumer-oriented business that relies heavily on 

rcpittation. uord-of-moulli ~ i i d  icferrals It IS, JS our tmeinbership beai-s out, by and large, the prototypical 

Mdiii Streei Ameima s ina l l  Ihisit iess enterprise 111 I IAUA’s  2002 A g e t r y  Univrr.\e S/u& a survey sent lo 

a11 tndependcrit imurdiice agcnli and brokers, 87% of  those sui-vey iiidicated [hat they received referrals 

from other customers and thal 37%) of‘ all of their new accounts resulted from those referrals 
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Thcic d i x  rl i i i y rud  of vci-y coininon hituaiioii) wlieie a i-eferral m d  tcleplione caIl/facsimile 

mcssdge serve tlic imincdi,itc and valu3ble nccds of consumers iii the i i i iu ia i ice inarketplace These 

Iriinsaclions ol'teii I iavc IIicir ycatcst value whcn there i s  ino pie-existing EBR A simple example 

illustrates tlic problcin a parent coiitacts an instiiance agent, perhaps oiie with which she has an 

c s i ~ b l i ~ l i c d  business iel.itioiiship. and Jsks the afeni to f a x  a binder for ienter's insurance coverage to her 

wii w' l io  i s  inoviiig into an df-campus apartiiieiir i i i  another city Undei the commission's rules, this 

would he a violation ol the 'I'CPA and regul;~ti~riis because (a) there IS  no longer a n  EBR exception for 

IL ic \ i i i i i l e  tii i i isaction\, .iiid (11) the referral call oi facsimile IF treated as an unsolicited commercial 

advcriiscmenr -despite the (iict that the parucs LO l l ic traiisaction desired aiid invited tlie contact by the 

i i iwrr l i iLe agency Agetiis d s o  iiccd 10 provide timely informalion to ciistomcrs about new and updated or 

dinciidcd product5 or sc i~v icc i  ili;lt would bettei- \ i i i t  Llieii iiisiirance needs 

Thc I IABA and i t s  ii iciiibci \ are a l s o  conccriicd about tlie effect t l ie Report aiid Order w i l l  have on 

their business dealings wl ie i i  I[ is soinshines diClicul1 or impossible to tell i f  they are contacting a business 

, i t  rc.ridciitial l i i i e  iii c;i\es of l ioine busincsscs, pili.liiuIarIy ti1 cascs where the agent or broker uses call 

hail, technology (bitch as y69) to return an inquiry The safe harbor should be liberalized significantly to 

dccorriinodate thih and othei good faith corniiieicial activities that have the potential or running afoul of 

[he new rulcs We iiige coiisidcration ol 'a geiieious de nunIm/s :illowaiice for good fa i th  calls that 

x i i d e n t a l l y  violate tlie do i iot ca l l  regulations It should iiot be difficult to set an appropriate threshold 

thai 1piotccis snial l  b u r i i i e s w  such as indepeiidciii ii isiiraiice agencies, while ;lt tlie same time not 

lorgiving high voluii ic ~ io1~11io i is  by auwmtcd  tclciiiarheling cntcrprisei 

Fiiidlly, the I IAUA IS far Its\ sanguine than il ie ('ommission that their s m a l l  business members wi l l  be 

ablc to dbsorb the expcnsc. iii'iiipower and ti-:lining, and oppoituiiity cnsts that compliance with this set of 

rcgtil,ilury sti-ictiire~ \ b i l l  reqii i ic Significani iost\ wi l l  be incurred just  to put a snia11 business such as an 
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insurance agency in a position to avail itself of  the safe harbors when the inevitable inadvertent or 

ini\t,ihcii cdII or facs i i i i i le  OCLLIIS The I IABA believes that the penduluin has swung too far in one 

d i r x l i on  in t h i s  set of ruler and urges the Coinmission to seek il more balanced, practical set of  rules that 

largets abusive telern.irLeting t o  ineet the need5 i f  the public 

Coiicliision 

I I A R A  rcspcctfully reqtiehts that the Coinmission rcconsider i t s  decihion iii the Report and Order 

icgaidiiig the i~ppl ici~bi l i ty ol the TCPA to thc iiisiir;Incc industry in light of the express Congressional 

i i i tci i t  cinbodicd iii tlic Mc(‘~i.r.iii-Fergus~)n Act io Ieilve regulation of the buslness o f  insurance to the 

Z t 3 R F  

T I  tlic Cornmission i s  ~i i iwi l l i i ig to give suL,Ii ilclcrencc to the long-csrahlished McCarran-Ferguson 

preeiiiptioii fraincwoi h. tlicii 111c IlABA respcctfully request5 that the Commission reconsider its decision 

t o  iepeiil the established bu.;iiiehs relationship cxceplioii with regard to telephone facsimile messages and 

return to the status quo ( w f e  

I l A R A  also urge5 the Coinmission to recoiisider i t s  decisioninaking in its I kpo r t  and Order (FCC 03- 

153) and ni.ihe 

c o i i ‘ i i w i i t  with and in iu i thciance of the organization’s tax exempt non profit purposes are non- 

coniiiiercial and not conwkred within the statutory definition or “unsolicited advertiseinent” 

deteiminaiioii that facsimile coinrnunications by tax exempt organizations conducted 

I IAI3A rcspcctfully rzqiicsis I l ia1  the Con1inission i i i a k  a reasonable exception to the do not call/do 

iiot l a x  I iilcs for refcri-‘ils i n i d e  hy an existing customer, friend, family inembcr or acquaintance 
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And finally, JlAHA icipeclfully requests that thc safe hxbor  be 1iber;ilized significantly to 

accoinmodde calls to ioine businesses m d  other good laith commercial activities that have the pofentlal 

01 I iiiiiiing afoul of the i iew rules 

Respcc tfu I I y Su bin1 ttcd, 

lndcpcndciit Iiisurance Agents and IIrokers of America 

Maria L Berthoud 
Senior Vice President 
lndependent Insurance Agents and 
Brokers of America 
412 First Street, S E 
Washington, D.C 2003 
202-863 -7000 

ohn I 1  I<iordan. Esq 

Mohk)i i .  MJssxhuserfr 02 I09 
(6 17) 723-2800 
/ I \  Arlomev 

Dated August 25. 2003 
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